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Chapter One:  
The development of river law 

 What rights do you have to canoe, kayak, raft, fish, and 

duck hunt on rivers?  

 Can you canoe on rivers through private land in some 
states, but not in others? If you get out to push your canoe 

over a shallow spot, or carry it around a log jam, are you 

trespassing? 
 Can ranchers erect barbed-wire fences across rivers? Can 

a private fishing or hunting club keep you off their section 

of river? 
 If your property deed says that you own to the middle of 

a river, can you limit  river users to the other half of the 

river?  

 Which rivers are legally navigable, and who decides 
which rivers qualify?  

 Can farmers divert almost all the water out of a river into 

irrigation ditches? Can they bulldoze along the shore of a 
river?  

 Can cities dump partly-treated sewage into rivers? Can 

industrial sites allow toxins lying on the ground to wash into 

the nearest river whenever it rains? 
 Can government agencies charge a fee for the right to run 

a river? Can they make you pay a government conces-

sionaire in order to run a river, unless you obtain one of the 
few noncommercial permits that are available in a lottery? 

 The answers to these questions are matters of law, but 

they are not as simple as citing an act of Congress. There are 
U.S. Supreme Court decisions and state laws to consider.

1
 

 River law, like other areas of law, was not created in a 

vacuum. Instead, it developed in response to evolving 

human uses of rivers, and the legal disputes that arose in the 
course of those uses. Public rights on rivers today are based 

largely on historical uses of rivers. For example, the U.S. 

Supreme Court has held that even small, shallow rivers 
continue to be public rivers in todayôs world, if they were 

usable by fur traders in canoes centuries ago.
2
 The Court has 

also confirmed that public rights on a river are largely a 
matter of the actual facts about the river.

3
 Consequently, one 

must understand the facts about historical uses of rivers 

before coming to conclusions about the current state of the 

                                                        
1 U.S. Supreme Court decisions, and federal appeals court decisions, are avail-
able on the Internet at web sites such as supremecourt.gov, openjurist.org and 
findlaw.com. Most other decisions cited in this book can be viewed on the Inter-
net by doing a search using the name and numbers of the case. The footnotes in 
this book are written to be clear to non-technical readers, rather than following tra-
ditional law journal formats. The page numbers for passages quoted from de-
cisions are usually omitted, because they can be readily located with ñFindò com-
mands in todayôs digital world. The prefix www is usually omitted. 
2 Rivers usable by fur traders in canoes: Economy Light & Power Co. v. United 
States, 256 U.S. 113 (1921) (Regarding a shallow river, with ñboulders and 
obstructions,ò used in ñearly fur-trading days,ò from about 1675 to 1825.) 
3 Actual facts about a river: United States v. Utah, 283 U.S. 64 (1931) (ñEach 
determination as to navigability must stand on its own set of facts.ò)  

law. Mistaken views about the history of river use will lead 

to mistaken views about public rights on rivers today. 

 In other words, if you try to answer questions such as 
those posed above by citing statutes and court decisions 

from different eras of history, without an understanding of 

how rivers were actually used during those eras, you soon 
get into a mishmash of confusing, almost conflicting views. 

However, if you consider the history of human uses of 

rivers, and how the law developed in response to those uses, 
many of the seeming conflicts fall away, and the answers to 

such questions become clear. 

 Consequently, this chapter outlines the facts about 

historical uses of rivers, as well as the concurrent 
development of river law. 

Ancient uses of rivers 

 People were boating on rivers long before recorded 
history. Archeological evidence suggests that primitive men 

were paddling small watercraft of some sort over 800,000 

years ago, even before the ability to use language had fully 

developed.
4
 Ancient peoples hollowed out logs to make 

dugout canoes, a technique still used in some places today. 

The oldest known dugout canoes still in existence, dating 

from about 8000 to 6300 B.C., were found in the 
Netherlands. Another canoe, from about 4000 B.C., was 

unearthed in the tomb of a Sumerian king near the Euphrates 

River.
5
 

 
People have been making dugout canoes for thousands of years, 
using tools and fire to hollow out logs. 

 Dugout canoes can be heavy and hard to maneuver. 
Some ancient peoples found that by building a frame of 

wood, then covering it with animal skins or the bark of 

certain trees, they could make a much lighter canoe, more 
manueuverable on the water and easier to carry overland. 

                                                        
4 Small watercraft over 800,000 years ago: Based on findings in 2004 on the 
Indonesian island of Flores, by archeologists led by Michael Morwood. See 
humanorigins.si.edu/research/asian-research/hobbits and its bibliography. 
5 Oldest known dugout canoes: The History of the Ship by Richard Woodman, 
Lyons Press 2002, page 11. 

http://www.findlaw.com/casecode/supreme.html
http://humanorigins.si.edu/research/asian-research/hobbits
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 Since ancient times, canoes have been propelled with 

paddles, or by long poles pushing off the bottom in shallow 
water, or by rigging a small sail. 

 In northern regions, ancient peoples made kayaks, which 

are covered canoes in which the user is seated and uses a 
double-ended paddle. Archeologists have concluded that 

kayaks have been used for thousands of years in Asia, as 

well as across North America, from Alaska to the east coast 
of Canada, as well as in Greenland.

6
 Evidence indicates that 

ancient peoples used kayaks and similar craft for fishing and 

fowling, and to migrate long distances. For example, the 

recent DNA sequencing of ancient human hair found in the 
permafrost in Greenland revealed that the hair came from a 

man of the Saqqaq culture, living around 4,000 years ago, 

and that the manôs closest relatives were the Chukchis of 
eastern Siberia.

7
 

 
Kayaks have been used in Asia and North America for many 
centuries, for fishing, fowling, and transportation. 

 In temperate and tropical regions, ancient peoples made 
reed boats, a form of canoe consisting of reeds lashed 
together. (Also called reed rafts, since they consist of 

floating material lashed together, rather than an actual hull 

that keeps out water.) The oldest known remnants of a reed 

boat were found in 2002 in Kuwait. The boat was covered 
with bitumen (a kind of tar) from the oil-rich ground, to help 

waterproof it, and was about 7000 years old.
8
 In ancient 

Egypt, reed boats were made of papyrus reeds, as depicted 
in paintings from about 4000 B.C.

9
 They are still used today 

on Lake Tana in Ethiopia. The Bible says that when Moses 

was an infant, his mother set him afloat among the reeds 
along the edge of the Nile River in a miniature papyrus reed 

boat, coated with bitumen, to save him from a royal order 

that required the killing of Hebrew baby boys.
10

 In pre-

Columbian North America, reed boats were used on rivers 
in California that flow into San Francisco Bay, by several 

tribes collectively known as the Ohlone. Archeologists es-

timate that in Pre-Columbian times, more people lived in the 

                                                        
6 Kayaks in use for thousands of years: Bones, Boats, and Bison: Archeology 
and the First Colonization of Western North America by E. James Dixon, 
University of New Mexico Press 2000. 
7 Kayaks used to migrate long distances: ñAncient DNA set to rewrite human 
historyò by Rex Dalton, Nature 465 (2010) page 148 (at nature.com.) 
8 Reed boat in Kuwait: ñReport of Oldest Boat Hints at Early Trade Routesò by 
Andrew Lawler, Science Magazine, June 7, 2002, Vol. 296 no. 5574, page 1791. 
9 Reed boats in Egypt about 4000 B.C.: Boats of the World: From the Stone 
Age to Medieval Times by Sean McGrail, Oxford University Press 2004. 
10 Moses in reed boat: Exodus 2:3 (papyrus reeds often called bulrushes.) 

San Francisco Bay area than in any other area of what is 

now the United States and Canada. Their primary source of 
food was fishing and fowling, using reed boats.

11
 By 1900, 

reed boats were no longer used in the United States, but 

were still used for fishing in northern Mexico, as shown in 
black and white photographs from the time. Today, they are 

still used on Lake Titicaca in Bolivia, and along the coast of 

Peru. 

 
Native Americans used reed boats on rivers in northern California. 

 In other places, ancient peoples lashed logs together to 
make log rafts. A log raft is quite heavy, and some groups 

found that by making a lighter wooden frame, then attaching 

several inflated animal skins to it, they could make a lighter 

and more maneuverable raft, more like the modern inflated 
river rafts used today. Various types of rafts were used in the 

ancient world. Some were propelled by oars, like a rowboat, 

while others were propelled by paddles, like a canoe.
12

 
 By the time the ancient civilizations arose, river boats 

were already well developed. Babylon flourished near the 

Tigris and Euphrates rivers, which were used for crop 
irrigation, transportation, and fishing. The pharaohs of 

ancient Egypt cruised the Nile on long, ornate vessels, 

rowed by teams of oarsmen, and the goods of the land were 

transported in a variety of boats along the river, using 

paddles, oars, and sails.
13

 

 
Ancient raft designs are still in use 
in some places today, made from 
logs lashed together (the original 
catamaran in the ancient Tamil 
language) or inflated animal hides 
attached to a wood frame, some-
what like a modern inflated rubber 
raft with an oar frame. 

                                                        
11 Reed boats and large population in San Francisco Bay area: The Ohlone 
Way, Indian Life in the San Francisco-Monterey Bay Area by Malcolm Margolin, 
illustrated by Michael Harney, Heyday Books, Berkeley 1978. 
12 Ancient rafts using inflated animal skins: The History of the Ship by Richard 
Woodman, Lyons Press 2002, page 12. 
13 Ancient boats on rivers: Egyptian Boats and Ships by Steve Vinson, Shire 
Publications 1994. Reconstructed ancient Egyptian boats are still on display at the 
Maritime Museum (Museu de Marinha) in Lisbon, among other places. 
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 In ancient civilizations around the Mediterranean, loads 

of grain and barrels of wine were sent by river from farms 
and vineyards in higher country to cities downstream and 

along the coasts. Loads of ore, as well as stone and lumber 

for use as building materials, were also taken down rivers.  
 Boatmen used several methods to get their empty boats 

back upstream, against the current. In some stretches they 

rowed the boats, with six or more pairs of oars. In other 
stretches they propelled the boats upstream by pushing off 

the riverbed with long poles. At times they hoisted a small 

sail. (It may seem impractical to sail up a river, until one 

considers that on a number of rivers there is often an 
afternoon wind blowing upstream, coming inland from the 

ocean.) 

 Where the current was too swift for rowing, poling, or 
sailing, boats were pulled upstream using ropes from the 

bank, pulled by men, mules, or oxen. This process is known 

as cordelling, from the French word for a tow rope, 
cordelle. From todayôs perspective this may sound like too 

much work, until one considers the alternatives. In ancient 

times, roads were typically rough and rutted. In hilly areas 

they were steep and rocky. Carts and wagons, even if pulled 
by a team of oxen, could not carry large, heavy loads for 

long distances. Rivers, on the other hand, could be used to 

transport large, heavy loads for long distances downstream 
with relatively little effort. Having men, mules, or oxen pull 

the empty boats back upstream, after the cargo was 

delivered, was a small price to pay for this great 

transportation advantage. 

 
An ancient Roman carving shows the process of towing a boat 
upstream, from the bank, known as cordelling. 

 Fishing in ancient times. Archaeologists have found 
widespread evidence that the people of ancient civilizations 

frequently fished in rivers. Fish typically release millions of 
eggs, so fish populations can usually recover quite readily 

from moderate fishing pressure. Therefore fish provided 

ancient people with a sustainable food supply. 
 Since ancient times, people have preserved fish by 

salting and drying them. Fish dried in this fashion are still 

sold in local markets in much of the world today. Of course, 
dried fish cannot match the flavor and tenderness of fresh 

fish. Before the advent of modern refrigeration, people 

living near the coasts could eat fresh fish from the ocean, 

while those living further inland could obtain fresh fish only 

from rivers. Consequently, rivers have been an important 

source of food since ancient times. 

 Fowling in ancient times. Rivers are typically fre-
quented by ducks, geese, and other waterfowl. People have 

been fowling along rivers, to obtain food, since prehistoric 

times, using spears, arrows, snares, and other devices. 

  Rivers as boundaries. The practice of using rivers as 
boundaries is as old as mankind. Rivers have long served as 
boundaries between tribal groups, between individual farms, 

and even between nations. 

 As the water level rises and falls in a river flowing 

through fairly flat country, the edges of the river move 
outward and inward. Consequently, people discovered long 

ago that describing the boundary of a property as the edge of 

a river was problematic, because the location of the edge 
tends to be vague and transitory. They found that it was 

more useful to describe the boundary as being the line 

running down the deepest part of the river. Even at very low 
water levels, the remaining trickle of water still flows down 

the deepest part of the river channel, providing a fairly 

definite boundary line between the adjacent properties, and 

giving access to the water to the landowners on both sides of 
the river. 

 In Latin this line was called the filum aquae, literally 

ñthe line of the water.ò Early nordic languages called it the 
thalweg of the river, literally the ñdale-wayò (in the sense of 

the path taken by water down a dale or valley.) In English it 

is often called the thread of the river. It is still used as a 

property boundary in many places. 
 A riparian landowner is one who owns land along a river 

(from the Latin word ripa, meaning the bank of a river.) 

This refers to people who own land along one or both sides 
of a river. Ancient law reconciled private ownership of land 

along rivers with public rights to use the beds and banks of 

rivers, as discussed below. 

River law in ancient times 

 The laws of ancient civilizations reflected the importance 

of boating, fishing and fowling on rivers in those centuries, 

as follows: 

 The Institutes of Justinian and the Laws of Nature. A 

foundational document in the law of western civilization is 
the Corpus Juris Civilis, (ñThe Body of Civil Law,ò) 

published under the direction of the Roman emperor 

Justinian in 534 A.D. Two of the parts of this lengthy 

document are the Institutes and the Digest. 
 Today, the massive doors at the entrance to the U.S. 

Supreme Court are sculpted with the image of Justinian 

proclaiming the Institutes. One literally ñwalks through the 
Institutes of Justinianò to enter the highest court in the land. 

 The legal scholars who compiled the Institutes explained 

that they had, in turn, ñcollected the whole ancient lawò in 
their treatise, from civilizations that flourished many 

centuries earlier, including the civilizations of ancient 

Greece, Egypt, and previous civilizations. 
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 Ancient law, as reflected in the Institutes, held that 

ñrunning waterò is ñcommon to mankind,ò and that ñall 
rivers and ports are public, hence the right of fishing in a 

port, or in rivers, is common to all men.ò (Sections 2.1.1 and 

2.1.2.)  It recognized public rights to boat and fish in rivers, 
using the banks as well as the water itself. (Section 2.1.4.)

14
  

 It held that these public rights on rivers are part of the 

Laws of Nature (also known as the Law of Nature, or 
natural law.) Ancient law viewed the Laws of Nature as 

being ñestablished by divine providence,ò so that they 

ñremain forever fixed and immutable.ò (Section 1.2.11.) In 

other words, ancient law viewed public boating and fishing 
rights on rivers as being granted to mankind by God (or the 

gods,) and therefore as not being revocable by human 

governments. 
 Ancient law also held that these rights are part of the 

Law of Nations, in the sense of being fundamental law 

common to all nations (not in the sense of being part of 
international law.) 

 Ancient law reconciled private ownership of the banks of 

rivers with public rights to use the banks. It said, ñThe 

public use of the banks of a river is part of the Law of 
Nations, just as is that of the river itself. All persons 

therefore are as much at liberty to bring their vessels to the 

bank, to fasten ropes to the trees growing there, and to place 
any part of their cargo there, as to navigate the river itself. 

But the banks of a river are the property of those whose land 

they adjoin; and consequently the trees growing on them are 

also the property of the same persons.ò (Section 2.1.4.) In 
other words, it affirmed a public easement to use the banks 

of rivers, even where the ownership of the banks was 

private. 
 As reflected in the Digest, under ancient law it was 

ñforbidden to do anything to a river or to its banks, or place 

anything thereon, that would impede navigation or use of 
the banks.ò (Section 43.12.1.) Construction along a river 

was permitted ñonly if no damage were done to navigation.ò 

(Section 43.12.1.15.) 

 Regarding the right to divert water from rivers, ancient 
law said, ñWater may be led from a river, unless it makes 

the river less navigable.ò (Section 43.12.1.15.) Water was 

ñnot allowed to be withdrawn if it would cause injuryò (in 
the legal sense) to other river users. (Sections 8.3.17 and 

43.20.3.1.) 

The right to travel. Since rivers served as important 
routes of travel in ancient times, the public right to travel is 

relevant to river law. The earliest known charter of human 

rights was issued by Cyrus the Great, ruler of Persia during 
the 500s B.C. His charter affirmed, among other things, that 

people have the right to ñlive in all regionsò or ñlive where 

they want to.ò
15

 Legal scholars consider this to be the 
earliest known confirmation of the right to travel. 
                                                        
14 Institutes of Justinian: Translated by John Baron Moyle, available as an e-
book from Amazon Digital Services. 
15 Cyrus the Great confirming the right to travel: Human Rights by Prakash 
Talwar, Isha Books 2006. See also www.farsinet.com/cyrus. 

 Ancient law regarding the spiritual significance of 

rivers. The concept of separation of church and state is 
relatively recent in human history. In ancient times, the 

government and the predominant religion in society were 

often one and the same, so that principles of law rested on 
principles of religion. Therefore, to better understand the 

origins of river law, we must be aware of ancient views 

about the religious and spiritual significance of rivers. 
 Since prehistoric times, people have known that running 

water is generally cleaner than stagnant water, and that 

rivers bring life-giving water to plants, animals, and people. 

They have also noticed that rivers make a variety of natural, 
almost musical sounds. The oldest of the worldôs major 

religions, Hinduism, is said to have started when wise men 

stood on the banks of rivers in India, about 4,000 years ago, 
and sang songs that they considered to be ñinspired by the 

breath of God.ò The Hindus and other ancient religions used 

rivers for baptism, and archaeologists and anthropologists 
agree that the practice of baptism is very old. It is likely that 

baptisms were conducted in rivers (rather than more 

convenient locations such as lakes,) because river water 

tends to be cleaner, and because the moving current of a 
river adds to the symbolic washing away of the old self.

16
 

 
Hindus bathe daily in the Ganges River in northern India, as they 
have for thousands of years. 

 Later religions continued these views regarding water, as 
further discussed in Chapter Two. At this point, we can 

simply note that since ancient times people around the world 

have attached spiritual significance to water, flowing water, 
and rivers, and that this belief in the spiritual significance of 

rivers contributed to the view that public rights on rivers 

were granted to mankind by God (or the gods,) and therefore 

are not revocable by human governments, as discussed 
earlier. This in turn contributed to the legal view that 

running water is owned by the whole community, and that 

water rights are a temporary right to use a community 
resource, but are not actual ownership of the water. This 

                                                        
16 Hindu origins of baptism: The Worldôs Religions: Our Great Wisdom 
Traditions by Huston Smith, HarperOne 1991. 

http://www.farsinet.com/cyrus/



