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Chapter One:
The development of river law

What rights do you have to canoe, kayak, raft, fish, alagv. Mistaken views about the history of river use will lead
duckhunt on rivers? to mistaken views about public rights on rivers today.

Can you canoe on rivers through private land in someln other words, fi you try to answer questiorsuch as
states, but not in other$f?you get out to push your canoghose posed abovky citing statutes and court decisions
over a shallow spotr carry it around a log jamgare you from different eras of history, without an understanding of
trespassing? how rivers were actually used during those eras, you soon

Can ranchers erect barbetre fences across river€an get into a mishmash of confuginalmost conflicting views.

a private fshing or hunting club keep you off their sectiorlowever, if you consider the history of human usé
of river? rivers, and how the lawevelopedn response to those uses,

If your property deed says that you own to the middle m&ny of the seeming conflicts fall away, and the answers to

a river, can youimit river users to the other half of thesuch questions become clear.

river? Consequently, this clpéer outlines the facts about
Which rivers are legally navigableand whodecides historical uses of rivers, as well as the concurrent
which rivers quaty ? development of river law.

Can farnersdivert almost allthe waterout ofa riverinto . .
irrigation ditche® Can they bulldoze alontpe shore ofa Ancient uses of rivers
river? People were boating on rivers long before recorded
Can cities dmp partlytreated sewage intavers? Can history. Archeologicalevidencesuggestshat primitive men
industrial site allow toxinslying on the groundo wash into were paddlig small watercraft of some sort over 800,000
thenearest river whenever it rains? years agpeven before the ability to use language had fully
Can government agencies chaagieefor the right torun developed Ancient people hollowed out logs to make
a river? Can theymake youpay a government coneesdugout canoesa technique still used in some places today
sionairein orderto run a river, unless you obtaime ofthe The oldest known dugout carsostill in existence dating
few noncommercial pernsthat areavailablein alottery? ~ from about 8000 to 6300 B.C., were found in the
Netherlands. Another canoe, fronbcut 4000 B.C., was
unearghed inhe tomb of a Sumerian king near the Euphrates
River.

The answers to these questions are matters of b
they are not as simple as citing an act of Congidsre are
U.S. Supreme Court decisions and states kavconsider.

River law, like other areas of lawyas not created in a
vacuum. Ingead, it developed in response to evolving
humanuses of riversand theegal disputeshatarose in the
course of those useBublic rights on rivers today are base
largely on historical uses of rivers. For example, the U
Supreme Court has held thaven small, shallow rivers
continue to bepublicriversi n t odayds wor
usable by fur traders in canoes centuries?affee Court has
also confirmed that public rights on a river are largely
matter of the actudhctsabout the rivef.Corsequently, me
must understand théacts about historical uses of rivers ,
before coming to conclusions about the current state of Eﬁ%g'fogivgn%eﬁg ?;ahkéﬂgvsgﬂ?fgg‘;anoes for thousands of years,

Dugout canog can beheavy and hard to maneuver

1U.S. Supreme Court decisicaisd federal appeals court decisions, are %%ﬂ‘e ancienpeoples found that by building a frame of

able on the Internet at web sites ssopramecourt.gowpenjurist.org@and WOOdf then covering it with animal Sk'r?s ahe bark of
findlaw.comMost other decisions cited in this book can be viewed on gf¥taittrees, they could make a much lighter canoerem

net by doing a search using the name and numbers of thinotiseteShe manueuverable on the water and easier to carry overland.
this book are written to be clear-teaimical readers, rather than following tra

ditional law journal formats.pée numberfor passages quoted from de

cisions are wusually omitted, because they can be readily | ocat e
ma nds idigitaltoddd Tde pdefixvwis usually mitted
2Rivers usable by ftraders in canoe&€conomy Light & Power Co. v. Unit8chall watercraft over 800,000 years Bgsed ofindingsn 2004 on the
States2 56 U. S. 113 (1921) ( Re g ar dlndorgesiaa islandh af IFloresyby archeotogtsisMiethdaelt Mwood. 8@ u |
obstructi on st,roa du sfeydabdiard68s,tedB25l) y f humanorigins.si.edu/researchfasiaarch/hobbéted its bibliography

3 Actual facts abou river:United States v. U2l 3 U. S. 6 4 50(désPkBdlvh dugoiit Eaaadhe History of the ShypRichard Woodman,
determination as to navigabil i tlyonsRss 2002spagedld on its own set of f &



http://www.findlaw.com/casecode/supreme.html
http://humanorigins.si.edu/research/asian-research/hobbits
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Since ancient times, canoes have beeawpglted with San Francisco Bay area than in any other area of what is
paddles, or by long poles pushing off the bottom in shallomw the United States and Canada. Their primary source of
water, or by rigging a small sail. food was fishing and fowling, using reedabs™ By 1900,

In northernregions ancient peoplesadekayaks, which reed boats were no longer used in the United States, but
arecovered cancein which the user is seated audes a were still used for fishing in northern Mexico, as shown in
doubleended paddle Archeologists have concluded thablack and white photographs from the tirfieday, hey are
kayaks have beeusedfor thousands of years iAsia, as still used on Lake Titicaca in Bolivia, and along the coast of
well as &ross North America, from Alaska to the east cod&u.
of Canadaas vell asin Greenland Evidence indicates that i, LT
ancient peoples used kayadsd similar craffor fishing and - /
fowling, and to migratdong distancesFor example, te
recent DNA sequencing of ancient human hair found in 1
permafrost in Greenland revealdwt the hair came from a :
man of the Saqgaq culturlying around 4,000 years ago — — s T - ‘
and that the manoés closes. . T R S e . </l kch

eastern Siberia. Native Americans used reed boats on rivers in northern California.

In_other places, rient people lashed logs together to
makelog rafts. A log raft is quite heavy,andsome goups
found that by making Bghter wooderframe, then attaching
severdinflated animal skingo it, they could make lighter
and more maneuverable rafhore like the moderimflated
river rafts used todayarious types ofaftswere usedn the
ancientworld. Some were propelled by oars, like a rowboat,
while others wergropelled by paddles, like a canGe.

; = By the time the ancient civilizations arose, river boats
Kayaks have been used in Asia and North America for many Were already well developed. Babylon flourished near the
centuries, for fishing, fowling, and transportation. Tigris and Euphrates rivers, which were used for crop

In temperate and tropical regions, ancient peoples maggation, transpor_tatlon, and_ fishing. The phiahs of
reed boats,a form of canoe consisting of reeds Iashé'atflc'ent Egypt cruised the Nile on long, ornate vessels,
together (Also called reed rafts, since they consist of rowed by teams of oarsmen, and the goods of the land were
floating material lashed togethewnather than an actual hu”transported in a variety of boats along the river, using
that keepsout water.)The oldest known remnants of a re ddles, oars, and saifs.
boat were found ir2002 inKuwait. The lat was covered |
with bitumen(a kind of tar)from the oitrich ground, to help |
waterproof it,and wasabout 7000 yearsld.? In ancient
Egypt real boats wre made opapyrusreeds as depicted |
in paintings from about 4000 BXThey are still used toda
on Lake Tanan Ethiopia. The Bile says that when Mose
was an infant, his mother set him aflaahong the reeds}
along theedge of theNile River in a miniaturepapyrts reed
boat coated with bitumento save himfrom a royal order |
that required the killing of Hebrew baby bdysln pre
Columbian North America, reed boat&re used on riversk
in California that flow into San Francisco Bayy several
tribes collectively known as the Ohlone. Archeologists
timate thatin PreColumbian timesmore people lived in th

Ancient raft designs are still in use
in some places today, made from
logs lashed together (the original
catamaran in the ancient Tamil
language) or inflated animal hides
attached to a wood frame, some-
what like a modern inflated rubber
raft with an oar frame.

6 Kayaks in use for thousands of ye&snes, Boats, and Bison: Archeo
and the First Colonization of Western North Bynéficdames Dixon,

University of New Mexico Press 2000. 11 Reed boats and large population in San FranBasg@reaThe Ohlone
7 Kayaks used to migrate long distancess n c i Aesat tto relviMe humaWay, Indian Life in the San Frahesterey Bay Area Malcolm Margolin,
hi st oryo Natureld® €10)Page 14 (at naturg.com illustratetly Michael Harney, Heyday Beetsley 1978.

8Reed boat in Kuwait Report of Ol dest Bo a tl2Andien rafs usiag infldea animgal skifise alidtery oRle BlyiRichard b y
Andrew LawlSciencéagazine, June 7, 2002, Vol. 296 nqp&fr4791. Woaman, Lyonsdas 2002, paga.1

9 Reed bos in Egypt about 4000 B.Baats of the Workdom the Stonel3 Ancient boats on riverg&gyptian Boats and ShipsSéve Vinson, Shire

Age to Medieval TirhgsSean McGrail, Oxford University Press 2004. Publications 1994cRnstructed ancient Egyptian boats are still on display at t
10Moses in reed bodExodus:3 papyrus reedsdten calldoulrushey. Maritime Museiuseu de MariniraLisbon, among other places.
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In ancient civilizations around the Meeliranean, loadsfrom rivers. Consequently, rivers have been an imparta
of grain and barrels of wine were sent by river from farrasurce of food since ancietimes.

and Vineyal’dsin hlgher Countryto cities downstreanand FOW“ng in ancient times. Rivers are typ|ca||y fre-
along the coastd.oads of ore, as well as stone and lumbgpented by ducks, geese, and otiaterfowl People have
for use as building materials, were aaken down rivers  peenfowling along rivers to obtain bod, since prehistoric
Boatmen used several methods to get theiptyboats times, using spears, arrows, snares, and other devices.
back upstream, against the current. In some stretches theﬁivers as boundaries.The practice of using rivers as

g?rvétegh ézethioatsr’owéﬁra;g) Orggeu pstlrresar?:c S arslunsgcrtlero oundaries is as olgs mankind. Rivers have long served as
y prop P yp 9 | oundaries between tribal groups, between individual farms,

tsgeizl rI(\Ilte rnli:d \éveltgrrlloirr]r? I?acticAatI ttlgn §Zilthuey : Orliifrd jnfiwgnaend even between nations.
i y P Al up ] As the water level rises and falls in a river flowing
considers that on a number of rivers there is often AP

afternoon wind blowing upstream, coming inland from t rough fairly flat country, the edges of the river move
ocearn) Jup ’ g Q)%tward and inwardConsequently, people discovered long

. : : ago that describing the boundary of a property asdgeof
sail\i/xhergog][g S\;J;gm Jﬁzz tSOstSr\éV;If:nf%rSirr?Wl:1090229&:;1 fhriver was problematic, because the location of the edge
9 P P : g rope 8fids to be vague and transitory. They found that it was
bank, pulled by men, mulesr oxen. This process is known

as cordellina. from the Erench word for a tow rape o€ useful to describe the boundary asng the line
9 ap “running O\ﬁ/n theleepest parof the river. Even at very low
els,

%’Jgﬁ ”\?v.oljkr uontrironet c?)n(lige?/s (zhsalter:nﬂaiﬁ\?g?mkgnggngwgt& le tha remaining trickle of water still flows down
times roadé werdypically rough and ruttedin hill areas BigECrS@art of the ritggghiannel, providing a fairly
’ ypically roug y definite boundary line between the adjacent properties, and

they were steep and rockgarts and wagons, even iflfeal giving access to the water to the landowners on both sides of
by a team of oxencould not carrylarge, heavy loads for the river

long distances. Rers, on the dter ha_nd, coulggggused Ty In Latin this line was called th8lum aquae,literally
transportlarge, heavy loadgor long distancesiownstream . . .

; ) . . Athe | ine of the water. o Ea
with relativdy little effort. Having men, mules, or oxemull

thalwegof t he ri ver ;walyiot €ri aal Ity
the_ empty boats back up_strearafter the cargo wasy,. path taken by water down a dale or valley.) In English it
delivereq was a small price to pay for thigreat

frangortationadvantage is often called thethread of the river. It is still used as a
B : property boundary in many places.

T A riparian landowner is one who owns land along a river
(from the Latin wordripa, meaning the &ank of a river.)
This refers to people who own land along one or both sides
of a river. Ancient law reconciled private ownership of land
along rivers with public rights to use the beds and banks of
rivers, as discussed below.

River law in ancient times

The laws of ancient civilizations reflectélde imporance
of boating,fishing and fowlingon rivers in thosecenturies
as follows:

An ancient Roman carving shows the process of towing a boat ) o
upstream, from the bank, known as cordelling. The Institutes of Justinian and the Laws of Naturé

foundationaldocument inthe lawof western civilization is
he Corpus Juris Civilis, ( AT he Body o)f {
%ublished under the direction of the Roman emperor
Justinian in 534 A.D.Two of the parts of this lengthy
document are thimstitutesand theDigest.
ancientpeople witha sustainabléood supply Today, the massive doors at the entrance to the U.S.
. - . ' ' Supreme Gurt are sculpted with the image of Justinian
Since ancient times, peoplehave preservd fish by - . . ~
salting and dryinghem Fish dried in this fashion areilkt proclaiming thenstitutes On e 1 1 t estidughythe A w
I nstitutes of Justinialm to

soldin local marketsn muchof the world todayOf course, . . .
dried fish cannot match the flavor and tenderness of fr?ﬁhThe legal scholars Wm:nmpllet_jtheInstltutesexplaln(-::d
at t hey haldl, ectnedt utrlbne wihco |

fish. Before the advent of modernefrigeration people their treatise, from civilizations that floished many

living near thecoastscould eat fresh fish from the ocean. enturies earlier, including the civilizations of ancient

while those living further inland could obtain fresh fish Onléreece Egyptandpreviouscivilizations

Fishing in ancient times. Archaeologists have foun
widespreacevidencethat the people of ancient civilization
frequently fshedin rivers Fish typicallyrelease millions of
eggs,so fish ppulations carusually recover quite readily
from maderate fishing pressuréherefore ish provided
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Ancient law as eflected inthe Institutes held that Ancient law regarding the spiritual significance of

Arungwiter o i s Acommodt habd riviaa. hTke corcept ofseparationof church and state is
rivers and ports are public, hence the right of fishing inrelatively recentin human history In ancient times, the
port, or in river(Sections&.l.Tandgovermmerit and ahe predomeimant éeligion in society were

2.1.2.) It recognized public rights to boat and fishrivers often one and the samgo that principles of law rested on
using the banks as Was the water itsel{Section 2.1.4%  principles of religion Therefore to better understandthe

It held thatthese public right®n riversare partof the origins of river law, we mustbe aware of mcient views
Laws of Nature (also known as thdaw of Nature or about theeligious andspiritual significance of rivers.
natural law) Ancient law vieved the Laws of Nature as Sinceprehistoric times, peopleaveknownthat running
bei ng alileisshed by d bov fhiah they wateo is igaeharatlyclearen than stagnant wateand that
Aremain forever fSectiand.2.H)nd riversionng tifeagivingewaterto plants, animals, and people.
other wordsancient lawviewed public boating and fishingThey have also noticed that rivers makeariety of natural
rights on rivers as being granted to mankinddmd (or the almost musicalsounds.The ol des't of t he
gods) and thereforeas not being revocable by humanreligions, Hinduismjs said to havestarted when wise men
governments. stood @ the banks of rivers in Indiapout4,000 years ago,

Ancient law also held thatthese rightsare part of the and sang songs that they considered téi lben s pyithiee d
Law of Nations, in the sense of being fundamtal law b r e at h ThdHindus ahd aiher ancientligionsused
common to all nations (not in the sensebeing part of rivers for baptism, and archaeologisted anthropologists

internatonal law.) agree that the practiad baptism is very oldit is likely that
Ancient law reconciled private ownership of the banks lbaptisms were conducted in rivers (rather than more
rivers with pmbl i ¢ rights to ulbee corivénient locatiors ssuch dstlakes,)abedhyse river water

public use of the bankef a river is part of the Law oftends to be cleaner, and because the moving current of a
Nations, just as is that of the river itself. All personsver adds to the symbollc Washlng away of tfek self®
therefore are as much at liberty to brlng their vessels to ; .

any part of their cargo there, as to navigate the river its?f
But the banks of a river are the property of those whose I&.
they adjoin; and consequently the trees growing on thems

al so the propert ySeaibn 2114w s

of rivers even wherethe ownership of the banks was
private

As reflected in theDigest, under ancient law itwas
Aiforbidden to do anyt hi rcg
anything thereon, that would impede navigation or use®
t he b éackon 43)12.1.Constructionalong a river g
was permitted WwWweaedloynwei t on o 3
(Section 43.12.1.15.) =

Regarding the right to divert water frorivers, ancient Hindus bathe daily in the Ganges River in northern India, as they
laws ai d, iWater may be | ed hafeforthdisand of yleats.V € I, unl ess it ma
the river | (Bestion 48. 82\ .11 )\aterl was 0
Ainot al | o wdradvn if ipwolddecauseiinjudy(in fur

the legal sengeto other river users(Sections 8.3.17 andg;nyy note thasince ancient thes peopl@round the world
43.20.3.1.) have attached spiritual significance to water, flowing water,
The right to travel. Since rivers served as importardnd rivers and thathis belief in the spiritual significance of
routes of travel in ancient times, the public right to travelrigers contributed to the view that public rights on rivers
relevant to river law. The earliest known charter of humaure granted to mankind by God (or thmlg,) and therefore
rights was issued by Cyrus the Great, ruler of Persia durittg not revocable by human governmerds discussed
the 500s B.C. His charteffirmed, among other things, thagarlier This in tun contributed to the legal vievthat
people have the right to Ffuhninyweateriisnowsed by the erple comsuhity,athtat A | |
t hey w& hegal scholag consider this to be theater rights area temporary ight to use a community
earliest known confirmation of the right to travel. resource, but arnot actual ownershipf the water This

Later religions continued thes@wsregarding water, as
ther discussd in Chapter Two.At this point, we can

14 |nstitutesof JustinianTranslated by JoBaron Moyle, available as-an
book from Amazon Digital Services.

15 Cyrus the Great confirming the right to trademan Rightsy Prakash 16 Hindu origins of baptisnifhe Wor | d6s Rel i gi on:
Talwar, Isha Books 2006. Seawalsdarsinet.com/cyrus Traditionby Huston Smith, HarperOne 1991.
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